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In-House Cover-up: Researching 
FBI Files 

Athan G. Theoharis 



Until recently, historians had not extensively researched the policies and 
activities of the federal intelligence agencies— but not because they were 
unimportant. There is a simpler reason: the records of federal intelli- 
gence agencies, most notably those of the FBI, were closed to historical 
research. “Friendly 0 journalists like Don Whitehead, Andrew Tully. 
and Harry and Bonaro Overstreet may have secured limited access to 
FBI files. Access to these same files, however, was denied to scholarly 
and other independent researchers— as all FBI documents were classi- 
fied. Historians were denied access even to dated records, such as those 
documenting the FBI’s surveillance role during World War I and the 
August 1923 investigation of the fraudulent Zinoviev Instructions.’ 
Congressional enactment of the Freedom of Information Act(FOIA) 
of 1966 seemed to resolve the research problem by mandating the citi- 
zen’s right to secure federal agency files. Relying on the Act’s provisions, 
on March 22, 1972. Smith College historian Allen Weinstein requested 
FBI files pertaining to the Alger Hiss and the Julius and Ethel Rosen 
berg cases. When Attorney General Richard Kleindienst denied Wein 
stein’s petition on May 15, 1972, the historian brought suit under the 
FOIA, receiving legal assistance from the American Civil Liberties 
Union (ACLU). (The ACLU’s principal interest was less to further 
historical research than to challenge the FBI’s claimed exemption from 
the FOIA’s disclosure requirements.) Protracted negotiations ensued- 
apparently amicably resolved on July 1 1, 1973, when Attorney General 
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Elliott Richardson, Kleindienst’s successor, authorized access by seri- 
ous scholars to FBI files over fifteen years old. 

Richardson’s October 1973 resignation during the Watergate imbro- 
glio, complicated the research problem even though his July order was 
never formally rescinded. Over the next year- and- a- half, the FBI epi- 
sodically released batches of heavily censored documents. Frustrated by 
the apparent effort to undercut Richardson’s order, on May 15, 1975, 
Weinstein resumed litigation. Armed with the stronger provisions of the 
(November 1974) amended FOIA, Weinstein’s suit effectively broke 
down the Department of Justice’s, and hence the FBI’s, resistance, with- 
in months he received thousands of pages of FBI files pertaining to the 
Hiss case. FBI officials, nonetheless, employed the privacy and national 
security exemptions of the amended FOIA to censor, if less extensively 
and capriciously, the released documents. These deletions, however, 
could be challenged in the courts— under the 1974 amendments, a 
national security exemption claim was subject to judicial review. During 
the mid-1970s, then, the national security barrier to research seemed to 
have been breached. 2 

But was the national security barrier the principal obstacle to histori- 
cal research? Only if the materials behind the barrier were intact— in 
other words, only if the Bureau had complied with the record retention 
requirements of the Federal Records Act of 1 950— and the later Code of 
Federal Regulations of 1976. 3 These assumptions, however, were er- 
roneous. 



FBI Files 



As early as 1940, FBI officials had devised rather sophisticated “Do 
Not File’’ procedures. Under these procedures, extremely sensitive FBI 
documents were not serialized and were filed separately, so that they 
Could be destroyed or denied. Under a “Do Not File” procedure, FBI 
officials could affirm that a search of the central files disclosed no addi- 
tional documents (particularly pertaining to the Bureau’s illegal and 
**«mbarrassing” activities). The genius of this procedure was that no 
ftcord had originally been created of their existence. In addition, such 
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“sensitive information” was maintained separate from other FBI files 
either in the offices of the director and of assistant directors or “in a 
limited access area referred to as the special file room.” 4 
On April 11,1 940, FBI Director J. Edgar Hoover advised other FBI 
officials how to prepare memoranda which were not to be filed in the 
bureau’s central records system and, in cases, which were not to be re- 
tained permanently. 5 In time, this procedure was further refined. FBI 
officials were to use blue paper when writing such memoranda; FBI 
memoranda that were to be serialized were to be prepared on white 
paper. ( When the Department of Justice unknowingly required the use of 
blue paper for interdepartmental correspondence. Hoover ordered that 
“Do Not File” memoranda be prepared on pink paper.) 6 These memo- 
randa also contained the following notation on the bottom of the page: 
either “This Memorandum is for Administrative Purposes— To Be 
Destroyed after Action is Taken and Not Sent to Files Section” or “In- 
formative Memorandum — Not to be Sent to Files Section.” By employ- 
ing this reporting procedure, FBI officials could submit sensitive 
information in writing to the FBI director or other high-level FBI offi- 
cials with the assurance that the information would not be compromised. 
An internal FBI memorandum of September 23, 1958, describes how 
these memorandums were handled: FBI Assistant Director “Nichols 
had a stop up in the Records Branch and he reviewed all mail . . . and 
decided whether it should be kept in [Nichols’s] OC file ... or up in Re- 
cords.” Pink paper should be employed. Hoover stipulated in a March 1 . 
1 942 memorandum, for those “memoranda prepared solely for the bene- 
fit of the Director which will possibly be seen by the Director and other 
officials and eventually be returned to the dictator [of the memorandum) 
to be destroyed or retained in the Director's office.” Similar sensitive 
documents were filed separately in FBI field offices (whether in the 
SAC's “personal folder,” the 62 file classification, or in the special file 
room) and were marked variously “Not for File*” or “ADM” in the 
lower right hand comer with a black stamp. 7 

Not surprisingly, FBI officials employed the Do Not File procedure 
(1) whenever formally authorizing illegal activities, (2) to preclude re- 
currence of embarrassing instances when documents recording illegal 
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FBI activities had been publicly compromised, or (3) whenever receiv- 
ing illegally obtained information. 

Conceding that break-ins were “clearly illegal ,” FBI officials none- 
theless concluded in 1 942 that such “black bag jobs” were an invaluable 
means for gaining otherwise unobtainable information — whether by 
acquiring membership and subscription lists, correspondence, and finan- 
cial information about targeted individuals and organizations or by in- 
stalling microphones. FBI Director Hoover intended to preclude 
discovery of the Bureau’s use of illegal techniques and, accordingly, 
directed that all documents requesting authorization to conduct break- 
ins be prepared under a Do Not File procedure. Hoover’s order insured 
two results. First, FBI officials could monitor when and under what cir- 
cumstances FBI agents conducted break-ins, precluding frivolous in- 
stances and insuring that sufficient precautions had been undertaken to 
avert discovery. Second, FBI agents could convey information obtained 
through break-ins to FBI headquarters without risking disclosure. 
Authorized break-ins were recorded in a “symbol number sensitive 
•ource index’ maintained in the Intelligence Division. Documents per- 
taining to break-ins were later conveyed through the “June mail” proce- 
dure (the information could also be disguised in other FBI reports as 
having been obtained from an “anonymous source” or a “confidential in- 
formant”) and transmittal and authorization documents were filed in the 
sensitive and tightly controlled 66 file. In 1977, moreover, the section 
chief in the FBI’s Intelligence Division destroyed one of the FBI’s files 
that purportedly contained a large number of break-in documents. 

FBI Assistant Director William Sullivan described the procedure for 
lulhorizing break-ins in a July 1 9, 1 966, memorandum to FBI Assistant 
Director Cartha DeLoach: 



Wf Jo not obtain authorization for “black bag” jobs from outside the Bureau. 
Wh a technique involves trespass and is clearly illegal; therefore, it would be 
•rouible to obtain any legal sanction for it . . . The present procedure followed 
m Ac me of this technique calls for the Special Agent in Charge of a field office to 
ha request for the use of this technique to the appropriate Assistant Direc- 
The Special Agent in Charge must completely justify the need for the tech- 
aad at the same time assure that it can be safely used without any danger or 
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embarrassment to the Bureau. The facts are incorporated in a memorandum 
which, in accordance with the Director’s instructions, is sent to [Assistant to the 
Director Clyde) Tolson or to the Director for approval. Subsequently this 
memorandum is filed in the Assistant Director’s office under a “Do Not File” 
procedure. 

In the field the Special Agent in Charge prepares an informal memorandum 
showing that he obtained Bureau authority and this memorandum is filed in his 
safe until the next semi-annual inspection by Bureau inspectors, at which time it 
is destroyed. 

Concomitantly, the six-month destruction procedure governed the 
files maintained by FBI assistant directors. At a March 5, 1953, FBI 
Executives Conference, FBI officials agreed that all documents main- 
tained by FBI officials in “personal files" were to be destroyed every six 
months (60 days for Supervisors in each Headquarters Division). With 
two exceptions, this record destruction was apparently done — that is, if 
FBI assistant directors did not take their “personal files" with them upon 
retirement. The two known exceptions to this record destruction rule in- 
volved FBI Director Hoover’s “Personal Files" and FBI Associate 
Director Clyde Tolson’s “Tolson File." 

Hoover’s “Personal File" was maintained in his office until his death 
in May 1972, at which time it was destroyed by his secretary, Helen 
Gandy. Gandy has testified (discussed further later in this essay) that 
she had destroyed this file on the explicit earlier order of the deceased 
FBI Director. Documents encompassing the period between 1965 and 
1972 remain extant in the Tolson File. There is no way of ascertaining 
whether additional documents involving the 1965-72 period had 
originally been filed in the Tolson File, and were destroyed, and further 
why no document from the pre-1965 period remains extant. The extant 
documents, moreover, consist of the original copy of memorandums 
from Hoover to Tolson and to other FBI officials concerning major 
policy matters. 

This commitment to avert possible public discovery of sensitive FBI 
records underlay as well FBI officials’ response to Attorney General 
Elliot Richardson’s August 8, 1973, decision requiring, among other 
provisions, that all departmental employees record all their contacts with 
“outsiders" (e.g., congressmen. White House officials, journalists) and 
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retain a personal record of these contacts. FBI officials protested Rich- 
ardson’s order, fearing that if applied to FBI agents that this: 

requirement that an employee who engages in [such) a discussion . . . must 
prepare a record, a copy of which would be his personal record, would place 
under the custody and complete control of the employee classifiable information 
which might frequently be of a highly sensitive nature. It would further permit an 
employee desirous of carry ing such material and any other material with him 
upon departure from the FBI by merely preparing a series of recordings ... in 

which he would incorporate material for his personal use at a later date This 

wrecks the need-to-know doctrine, plays havoc with the classification act. and . . . 
the maintenance of such personal records, which admittedly are uncontrollable, 
would be at least a technical violation of the espionage statutes. 

Demanding that FBI agents be exempted from the Attorney General’s 
order, FBI officials secured the requested modification: FBI agents 
could not maintain a personal copy of their contacts with “outsiders" and 
could not disseminate official information to persons outside the Depart- 
ment of Justice. 

Concurrent with their refinement of these procedures to avert the 
public discovery of the FBI’s covert use of sensitive investigative tech- 
niques and of far-reaching investigations, FBI officials concluded a 
similar arrangement with officials of the American Telephone and Tele- 
graph Company (AT&T) for requests for leased lines whenever used for 
electronic surveillance interceptions. Under this procedure, AT&T 
"treated [FBI requests for leased lines] with the utmost discretion be- 
cause they related to national security." Accordingly, “no records were 
kept [of these requests] in order to maximize the security of the 
operation." When the telephone company after 1969 required that each 
for a leased line be submitted in writing, the FBI request form 
{faxn the FBI director to the participating Bell Telephone Company) 
tpecified that “you are not to disclose the existence of this request." 
ATAT was not informed of the name of the individual to be tapped, a 
OMBptny official later testified, in order to “insure that there is no leak in 
Mi supposedly sensitive area by one of our employees." In addition, 
the Nixon Administration’s so-called Plumbers Group requested 
igtoJUtion of four wiretaps to ascertain the source of leaks involving the 








26 A than G. Theoharis 

Administration’s Pakistan “file” during the India- Pakistan war, FBI 
records concerning the authorization of and reports on these taps were 
created under a Do Not File procedure. 

FBI field office personnel also employed separate submission proce- 
dures when reporting politically sensitive information to FBI officials in 
Washington. Thus, in 1944, when the Albany, New York, field office 
formally requested policy guidance on whether to initiate an investi- 
gation and open a case file on the American Labor Party (ALP), FBI 
Director Hoover responded with a disclaimer: “The Bureau is not in- 
vestigating the activities of the American Labor Party as such, in view of 
the fact that it is a recognized political party.” Hoover, however, directed 
the Albany SAC to open a case file on the ALP and in the future to report 
any information “in letter form” (disguising the source as an “infor- 
mant” and not an investigation conducted by the FBI). In addition, in 
1955 Hoover authorized two additional reporting procedures: “blank” 
and “blind” memoranda. “Blank” memoranda were to be employed 
whenever FBI field offices reported information to FBI headquarters on 
the belief that it “is of possible interest to other Government agencies 
and is not within the jurisdiction of the FBI.” (In 1957, the “blank” 
memorandum terminology was changed to “letterhead memorandum.”) 
“Blind” memoranda, in contrast, were to be “used in those instances 
where the Bureau’s identity must not be revealed as the source.” Blind 
memoranda were to be typed on “plain white bond, unwatermarked 
paper” and transmitted by “cover letter.” 1 

FBI officials could not always anticipate potential problems of embar- 
rassment. Accordingly, whenever the FBI’s involvement in illegal or 
questionable activities was publicly compromised, new separate filing 
procedures were devised. One such instance occurred during the Judith 
Coplon trial. 

An employee of the Department of Justice’s alien registration section. 
Judith Coplon was arrested on March 4, 1949, afrshe allegedly was 
about to deliver twenty-eight FBI documents to Valentin Gubitchev, a 
member of the Soviet Union's United Nations staff. Indicted for un- 
authorized possession of Government documents, Coplon was first tried 
in Washington, D.C. During her trial, Coplon’s attorney demanded the 
production as evidence of the full text of the twenty-eight FBI documents 
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found in her handbag at the time of her arrest — a motion which the 
Government opposed (at the particular urging to the FBI) on “national 
security” grounds. Ruling that the government could not seek to convict 
Coplon of a national security offense without producing in an adversary 
proceeding the evidence to support that charge. Judge Albert Reeves 
ordered the release of the twenty-eight documents. 

When released, these FBI investigative reports disclosed no national 
secrets; they were, however, highly embarrassing to the FBI. For one, 
they highlighted that FBI investigations focused on liberal and radical 
activists. The subjects of these reports included prominent New Dealers 
Edward Condon and David Niles, Hollywood actors Frederick March 
and Edward G. Robinson, supporters of Henry Wallace's 1948 Pro- 
gressive Party campaign, opponents of the House Committee on Un- 
American Activities, and the author of a master’s thesis on the New Deal 
m New Zealand. Second, the released reports suggested that the FBI 
wiretapped extensively: fifteen of the twenty-eight containing informa- 
tion acquired through wiretaps. 

To avert the recurrence of this embarrassment, on July 8. 1949, FBI 
Director Hoover issued Bureau Bulletin No. 34. Three months earlier, 
Hoover had issued new regulations governing the writing of investi- 
gative reports. Bureau Bulletin No. 34 revised and clarified the re- 
gulations, stipulating that FBI agents not include in the text of their 
reports “facts and information which are considered of a nature not ex- 
pedient to disseminate, or which would cause embarrassment to the 
Bureau, if distributed.” The information should instead be forwarded on 
"administrative pages at the conclusion of the report, which will be de- 
t*ched before distribution.” Whenever reports having administrative 
pages were “distributed to any agency outside the Bureau,” Hoover 
htiher specified, “the administrative pages should be detached.” 9 

The Coplon trial had underscored the FBI’s additional vulnerability 
because FBI agents had extensively used questionable investigative 
techniques. Accordingly, to avert discovery that the FBI resorted to 
Irak-ins, wiretaps, bugs, and sensitive confidential sources (“such as 
Oewnors, secretaries to high officials who may be discussing such offi- 
gtoii and their attitude”), on June 29, 1949, FBI Director Hoover au- 
fcviud another filing system, “June mail.” All reports derived from 
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monitored all mail to and from the Soviet Union. The next month a Washington-based reporters) whom the FBI had wiretapped between 

formal FBI-CIA agreement was concluded whereby the CIA serviced 1969 and 1971, allegedly to uncover the source of leaks of “national 
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security** information, were not filed with other FBI national security surveilling her this would put us in a most untenable and embarrassing 

wiretap records. Nor, contrary to Attorney General Katzenbach’s 1 966 position.** 12 

order, were the names of those whose conversations had been inter- FBI Director Hoover’s decision in 1939 to initiate a “custodial deten- 

cepted under this program included in the FBI’s ELSUR Index. Owing tion” program in time posed similar political problems. When briefed in 
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own insubordination. When, on July 13, 1943, Jackson’s successor as Subdivision of the Special Section of the Security Index,” because “their 

attorney general, Francis Biddle, ordered that Custodial Detention apprehension might be attended by considerable publicity tending to 

listings be terminated, Hoover technically complied, at the same time ex- make martyrs of them and thereby embarrassing the Bureau.” 15 

ploiting Biddle’s failure to prohibit explicitly the compilation of a pre- To preclude discovery of other sensitive information, FBI officials 
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which had been obtained from Horace Schmahl, a former investigator J*5A intercept reports. 

for the Hiss defense. In 1 949 , Schmahl informed the FBI and Assistant This NSA interception program was refined in 1 969 and code named 
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